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LEGAL AID TO THE POOR * 


Hevar protection of law is the cornerstone of our system of 

living. ‘‘ Equality under the law,” “ one law for the rich and 
for the poor,” are mottoes wherewith we greatly pride ourselves, 
and undoubtedly we do so with sincerity and a sense of grateful 
security. Our states may not, and do not, deny to anyone the right 
to equal administration of justice. 

A view of the system in practice, however, is not so gratifying. 
It is one thing to say that A has the indefeasible right of resort 
to the courts; it is quite another to be able to add that there is 
nothing to prevent A from exercising this right. Whatever equal- 
ity is theoretically conferred on all by the eternal truths of democ- 
racy is denied to many by the equally immutable principles of eco- 
nomics. And a way of living which presupposes the adjustment 
of human relations by law administered in courts of justice will 
necessarily bog down when a large proportion of those who com- 
prise the system cannot afford the expense of resort to such courts. 
Counsel fees, costs of court, bonds and other items present a veri- 
table mountain of expense to daunt many of the more worthy 
litigants. 

We are still far from having achieved the ideal of equal justice 
for all. A survey of our own hesitant steps forward and an 
evaluation of the attempts of foreign countries, successful and 
otherwise, may clear the way for a more rapid and effective 
realization of that ideal. 


CONSTITUTIONAL REQUISITES 


Legal aid for the poor is usually not considered a significant 
problem of constitutional law in this country. To be sure, the 


* This work was made possible through an appointment in 1938-1939 at 
Teachers College, Columbia University, provided by the Carnegie Corporation. 
The author wishes to express his gratitude for valuable suggestions made by Pro- 
fessor Edward L. Thorndike of Teachers College, Reginald H. Smith, Esq., of the 
Boston Bar, and Harrison Tweed, Esq., President of the New York Legal Aid So- 
ciety. The ideas and conclusions expressed are, of course, solely those of the author 
and he alone is responsible for them. 
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Sixth Amendment of the Constitution provides that “‘ in all criminal 
prosecutions the accused shall enjoy the right . . . to have the 
assistance of counsel for his defence.” A rather recent Supreme 
Court decision * indicates that the courts will not lightly assume 
a waiver by the defendant of this constitutional right. Moreover, 
the celebrated case of Powell v. Alabama ” decided that the right 
to counsel, though not specifically mentioned in the Fourteenth 
Amendment, is nevertheless included within the general guaranty 
of due process, at least in a capital case. The equal protection and 
the due process clauses have not obtained practical application, 
however, in the matter of legal aid in civil cases. Writers in the 
field, of course, recognize that true ‘“‘ equal protection of the laws ” 
cannot be realized until a fully satisfactory and comprehensive so- 
lution of the problem of justice for the poor has been devised. 
But the appeal to the principle of equality is generally made only 
for the purpose of demonstrating the political advisability and so- 
cial necessity of a solution. It does not serve as a strictly legal 
argument and is never put forward with the hope of leading to a 
judge-made solution of the problem. As recently as 1921, the Su- 
preme Court, in Ownbey v. Morgan,® made it clear that the courts 
are likely to reject suggestions of finding a positive demand for 
civil legal aid in the terms of the Fourteenth Amendment. The 
Amendment was declared in that case to have a “ negative, not 
affirmative’ function and to carry “no mandate for particular 
measures of reform.” Constitutional due process does not re- 
quire a state “ to relieve the hardship of an ancient and familiar 
method of procedure by dispensing with the exaction of special 
security.” 

Nor have state constitutional provisions generally been given 
effect with respect to legal aid in civil cases. The exception is a 
provision of the Rhode Island constitution, interpreted to demand 
exemption of poor plaintiffs from the requirement to furnish se- 





1 Johnson v. Zerbst, 304 U. S. 458 (1938). 

2 287 U. S. 45, 68 (1932). In the recent case of Chambers v. Florida, 308 U. S. 
(No. 195), 60 Sup. Ct. 472 (Feb. 12, 1940), the due process clause of the Fourteenth 
Amendment was held to have been violated by a murder conviction based upon con- 
fessions which were obtained when the prisoners “ were without friends, advisers 
or counselors, and under circumstances calculated to break the strongest nerves and 
the stoutest resistance.” 

3 256 U.S. 94, 112 (1921). 


This content downloaded from 178.250.250.21 on Mon, 23 Nov 2015 16:00:14 UTC 
All use subject to JSTOR Terms and Conditions 


942 HARVARD LAW REVIEW [Vol. 53 


curity for costs.* | The Supreme Court of Rhode Island has held 
that suits should not be dismissed because of non-compliance 
with orders for surety for costs, if it clearly appears that the non- 
compliance was because of the plaintiff’s poverty: ‘“‘ to dismiss the 
suit in such a case would practically amount to a denial of justice 
and would be inconsistent with Art. 1, section 5 of the Constitu- 
tion.” Other states, however, have not seen fit to follow.* 

It is interesting to compare the attitude of the Swiss judiciary. 
The Swiss Constitution does not contain any express provision 
concerning the problem of legal aid. It does not even contain an 
express ‘‘ due process ”’ clause. Nevertheless, on the basis of the 
broad language of Article 4 of the constitution which declares that 
“All Swiss are equal before the law,” the Swiss Federal Court 
spelled out the constitutional requirement that the courts of the 
various cantons must grant comprehensive legal aid. The reason- 
ing of the Swiss court found its clearest expression in the case of 
Hocker v. Obergericht Aargau,’ decided in 1931, which involved 
a cantonal statute requiring all persons to pay in advance the ex- 
penses of evidence to be taken by the court. The Federal Court 
declared the statutory provision unconstitutional as contrary to 
the rule of equality.’ Its language is a persuasive commentary on 





4 Lewis v. Smith, 21 R. I. 324, 43 Atl. 542 (1899); Spalding v. Bainbridge, 12 
R. I. 244 (1879). Art. I, §5 of the Rhode Island Constitution reads: “ Every per- 
son within this state ought to find a certain remedy, by having recourse to the laws, 
for all injuries or wrongs which he may receive in his person, property, or char- 
acter. He ought to obtain right and justice freely and without purchase, completely 
and without denial; promptly and without delay; conformably to the laws.” 

5 The almost identical provision of Article XI of the Massachusetts Constitution 
has apparently not received such interpretation. It has been suggested that the 
Massachusetts courts have inherent common-law powers to protect poor litigants 
in the matter of fees and costs and that this power has been preserved by Article XI. 
(1919) 4 Mass. L. Q. 323, 332. The similar provision of Art. 2, § 6 of the Oklahoma 
Constitution was declared not to prevent enactment of a statute imposing a docket 
fee of $25.00 in each Supreme Court case and providing for an advance payment to 
the clerk of $40.00. In re Lee, 64 Okla. 310, 168 Pac. 53 (1917). Referring to deci- 
sions rendered in other states whose constitutions contain similar provisions, the Okla- 
homa court stated that the constitutional provision “ was never intended to guarantee 
the right to litigate entirely without expense to the litigants, nor to impose upon the 
public the entire burden of the expense of the maintenance of the courts.” 

6 5» ENTSCHEIDUNGEN DES SCHWEIZERISCHEN BUNDESGERICHTES (Reports of 
the Swiss Federal Court) pt. I, pp. 337, 343 et seg. (1931). [These reports herein- 
after abbreviated “ BGer.” | 

7 The highest court of Switzerland, the “ Bundesgericht ” (Federal Court), re- 
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the role of comprehensive legal aid in a country governed by con- 
stitutional principles of equality: 


Article 4 of the federal constitution, viz., the principle of equality of 
the law, includes the equal right of all citizens to receive legal protection 
by the state for a civil claim alleged by them. . . . This right would not 
be preserved if in the case of poor persons the actions of the court or the 
performance of certain procedural acts were made dependent upon prior 
payment of court costs or expenses. Such regulation constitutes equal 
treatment of the citizens only in a superficial, apparent manner. Actu- 
ally, poor persons are refused legal protection for the prosecution of a 
well founded or, at least, not hopeless claim, because a condition is at- 
tached which the respective person is a limine unable to fulfill. This 
amounts to an unconstitutional discrimination of poor parties to a litiga- 
tion as against wealthy ones. .. . 


Characterizing the right to obtain legal aid as a constitutional 
right of the individuals, the court added: 


The principle of equality . . . constitutes a barrier not only for the 
branches of the government applying the laws, but also for the legislator. 
This holds true also with regard to subjects in which the law-making 
power in principle remains with the cantons. Such constitutional right, 
therefore, cannot be denied on the ground that the legislative competence 
of the cantons in the fields of court organization, court procedure, and 
judiciary, would be infringed upon. 


The instances in which the Swiss Federal Court found it neces- 
sary to invalidate cantonal provisions indicate the comprehensive- 
ness of the legal aid system which is held to be demanded by the 
constitutional principle of equality. The practice of the Swiss 
court gains significance when it is realized that even without ju- 
dicial intervention the in forma pauperis laws of the Swiss cantons, 
notably with regard to civil matters, had reached a more highly 
developed stage than the present laws of many of our states. 

The cantonal statute invalidated in the Hécker case was de- 
clared to put the poor at a disadvantage in the conduct of the trial. 
The court went so far as to say that even a practice which would 
a 


views the constitutionality of cantonal, but not of federal, statutes. See the author’s 
article, Delegation of Powers and Judicial Review: A Study in Comparative Law 
(1936) 36 Cor. L. REv. 871, 896, 4 SELECTED Essays on ConstirutionaL Law 
(1938) 316, 341. 
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stay legal proceedings until the poor person has paid the expenses 
would be an unconstitutional denial of justice because the poor 
person’s right to obtain prompt justice would be violated thereby. 

Similarly, the right to bring an appeal without payment of costs 
was always considered a constitutional right of the poor in Switz- 
erland. The early case of In re von Courten * decided that a law 
requiring court costs from a poor defendant for a criminal appeal 
was irreconcilable with the principle of equality and was diametri- 
cally contrary to the postulate of justice. The right of appeal, on 
its face granted to all citizens, would in fact be unavailable to the 
poor. And, more to the point, the recent case of Weiss v. Grau- 
wiler,? dealing with a civil litigation, decided that payment of ap- 
peal costs may not be demanded of poor persons, whether or not 
they have applied for legal aid in the trial before the lower court, 
unless clearly no appeal lies in the case or unless the appeal obvi- 
ously has no chance of success.*° 

The constitutional right to obtain legal aid under certain cir- 
cumstances includes the right to the assignment of counsel by the 
state in cases in which the services of a lawyer are necessary for 
the proper preservation of the poor person’s rights.” 

The references to the Swiss practice seem sufficient to indicate 
that requirement of a comprehensive legal aid system by judicial 
interpretation is not impossible, even if the express language of a 
constitution offers no greater help to an understanding judi- 
ciary than a general statement of the equality of all citizens. 


THE ADMINISTRATION OF CIviL LEGAL AID 


Of much greater significance in the study of legal aid than issues 
of constitutional law is the examination of what has and what can 





8 13 BGer. 251 (1887). 

9 60 BGer. pt. I, p. 179 (1934). It is not incompatible with the constitution 
to require the defendant to apply for legal aid in his answer. Limacher v. Inauen, 
61 BGer. pt. I, p. 234 (1935). 

10 Comprehensive legal aid is required by the Swiss equal protection clause not 
only for the defendants in criminal cases and the parties to civil litigations, but also 
for both parties to so-called “ private criminal” actions. The Swiss Federal Court 
decided that a cantonal law may not require the poor plaintiff in a semi-criminal, 
semi-civil libel suit to pay the expenses of expert testimony given in accordance 
with the court’s orders. Kiing v. Obergericht Luzern, 62 BGer. pt. I, p. 1 (1936). 

11 B. v. St. Gallen, 64 BGer. pt. I, p. 1 (1938). 
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be done.*” Some references to solutions adopted in foreign coun- 
tries might serve to elucidate many of these problems of adminis- 
tration. Our discussion will, however, deal primarily with the 
matter of legal aid in civil cases, chiefly for the reason that com- 
parisons with foreign systems are likely to prove less valuable in 
the criminal field. 

Special Tribunals.— Legal aid in civil cases cannot be under- 
stood by merely considering the im forma pauperis statutes of 
various jurisdictions. Not even an inclusion of modern inexpen- 
sive remedial agencies such as the small claims courts, etc., suffices 
to furnish a complete picture. There can be no doubt, for ex- 
ample, that the growth of administrative law was instrumental in 
making legal protection available to larger groups of the public. 
Workmen’s compensation laws, for instance, in providing for spe- 
cial administrative procedures, extended legal protection to per- 
sons who in the absence of such legislation would have been finan- 
cially incapable of resorting to the law. Also of importance in 
this connection are laws authorizing labor commissioners to en- 
force the payment of wages. 

Attempts to evaluate the protection of poor persons in different 
countries must therefore take into consideration the extent of ad- 
ministrative jurisdiction. The large scope of administrative law in 
France and the inexpensiveness of access to the administrative 
tribunals are of considerable influence in shaping the picture of 
law administration in that country. Similarly, the creation of 
many specialized administrative tribunals in the field of labor, 
social insurance, pensions, etc., in Central European countries, and 
the inexpensive procedure governing these tribunals, considerably 
alleviate the plight of the poor in litigation. In England also there 
is a certain, though not entirely unopposed, growth of administra- 
tive adjudication. An extreme instance to demonstrate how the 
creation of special tribunals by European legislation attempted to 
reduce the social inequality of rich and poor is the procedure be- 
fore the special labor courts established in Germany during the 
Weimar Republic. These courts were given exclusive jurisdiction 


12 Relevant in this connection is the question whether in the absence of statute 
there is an inherent power in common-law courts to remit fees. Compare Hoey v. 
McCarthy, 124 Ind. 464, 24 N. E. 1038 (1890), and Campbell v. The Chicago and 
Northwestern Ry. N., 23 Wis. 490 (1868), with Martin v. Superior Court, 176 Cal. 
289, 168 Pac. 135 (1917). See Note (1918) 6 Cari. L. REv. 226. 
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over wage disputes and certain other labor law controversies, and 
their code of procedure is noteworthy in that it specifically ex- 
cluded representation by lawyers before the trial courts.** In- 
stead, representatives of labor unions and employers’ economic 
organizations were permitted to represent the parties.* The ex- 
clusion of lawyers was of course severely criticized by the legal 
profession, but it had undoubtedly succeeded to an extent in its 
avowed purpose of expediting procedure and making it less ex- 
pensive. 

It seems true that ordinary law courts, especially in Anglo- 
American countries, are less inclined than modern administrative 
tribunals to discard expensive traditional procedure. Although no 
logical necessity may Justify such a difference, administrative pro- 
cedure, though usually born of motives other than legal aid 
to the poor, does provide less expensive justice. The reason for 
the difference seems historical, and attributable to the human tend- 
ency to preserve tradition in fields which have a long history. 

Legal Aid Organizations. — The cause of inexpensive justice 
does not rest entirely on court rules, in forma pauperis statutes, or 
even the growth of the administrative process. Fortunately, posi- 
tive aid to the poor in other forms has been receiving increasing 
attention and support. 

The organization of legal aid in the United States does not 
follow a uniform pattern. Reginald H. Smith in his monumental 
Justice and the Poor ’*° classified the legal aid organizations of this 
country into five different types: 

I. private corporation societies 

2. public bureaus 

3. departments of organized charities 
4. bar association societies 

5. law school societies. 

18 Law of December 23, 1926, 811. Representation by attorneys is required in 
proceedings before the appellate labor courts. 

14 An amendment of 1934 substituted representatives of the Nazi Labor Front 
for the representatives of the labor unions and of the employers’ organizations. The 
representatives must be members of the legal offices of the Labor Front which have 
been set up separately for employers and employees. In special cases attorneys may 
now be authorized by the Labor Front to represent parties before the labor courts. 

15 (1924) 169. For classifications see also BRADWAY, LecAL Ai BureEAus: A 


MANUAL OF PRACTICE (1935) 9; Stewart and Abrahams, Legal Aid in Civil Cases 
(1937) 26 Geo. L. J. 32, 43. 
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Though varying in effectiveness all the types have contributed a 
measure to the alleviation of the problem. The comparative merits 
of private versus public activity in this field have been often 
argued, as well as the advantages of the various types of organiza- 
tion. The solution of these questions seems to lie best in an ex- 
amination of some of the recent developments in legal aid adminis- 
tration, particularly in the potentialities of the Bar Associations 
in this respect. 

For a number of years the reports of the legal aid committee of 
the American Bar Association have stressed the responsibility of 
the state bar associations in the legal aid field. Urging the neces- 
sity of an adequate machinery for the protection of poor litigants, 
the 1938 report stated: *° i 


We propose that the ultimate responsibility to see that such machinery 
exists, works well, and is readily available shall rest on the state bar as- 
sociation. Just as the jurisdictional unit is the state, so the responsible 
body should be the state bar association. 


The possibilities of such a suggestion may be studied by examining 
the most modern legal aid plan in this country — set up by a recent 
Washington statute.*’ In evaluating the statutory scheme it must 
be borne in mind that the Washington State Bar Association is an 
integrated, state-wide, incorporated bar association.*® 

The Washington statute declares promotion of legal aid to be in 
the public interest.*® In outline the scheme of the statute is as fol- 
lows: The board of county commissioners is empowered to declare 
the existence of a necessity for organized legal aid. A resolution 
to that effect must specify the amount of county funds to be ex- 


16 A. B. A., 63d ANN. REP. (1938) 273, 274. 

17 Session Laws, 1939, Cc. 93, p. 253. Generally, statutory regulations are not 
frequent with regard to legal aid in civil matters. The Connecticut statutes, how- 
ever, do provide for a state-wide system of municipal legal aid bureaus. Munici- 
palities are given authority to make bylaws and ordinances for the purpose of 
‘establishing and maintaining free legal aid bureaus.” Conn. GEN. STAT. (1930) 
c. 24, § 390. 

18 Beckwith, Surveying the Need for Legal Aid (1939) 205 ANNALS 13; for a 
somewhat critical view see Gorsuch, Interest of State Bar Associations in Legal 
Aid Work, id. at 118. 

19 Section 1 of the statute defines legal aid as “ the rendition, without compensa- 
tion, of professional services by an active member of the Washington State Bar 
Association to or for any indigent person unable to pay a reasonable attorney’s fee 
determined in accordance with the Established Code of Legal Ethics.” 
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pended in the operation of a legal aid bureau. Then the State Bar 
Association must within sixty days create such a bureau. The 
power to supervise such bureau by rules and regulations is en- 
trusted to the Board of Governors of the State Bar Association. 
The immediate control of the bureau is granted to the Board itself 
or to a committee of its selection. Such committee shall consist of 
three members chosen by the Board: a member of the Board, a 
judge of the superior court of the county, and an active member 
of the Washington State Bar Association — a composition which 
indicates the importance attached to legal aid bureaus under the 
scheme. | 

The bar board, or the committee, has the following powers: to 
appoint a director who shall be an attorney resident in the county; 
to assist the director in supplying the free services of attorneys for 
the bureau; and to prescribe rules and regulations, always subject 
to the bar board, for determination of the indigent persons entitled 
to aid, the kinds of legal problems and cases to be taken, and all 
other questions of operative legal aid policy not inconsistent with 
the statute. The wide range of the supervisory powers is evident 
from the fact that the scope of legal aid is defined in one brief 
section of the statute: 


No legal aid shall be rendered by or through any bureau as to any mat- 
ter which, in the opinion of the director or the committee, is not a proper 
subject of legal aid. No legal aid shall be given concerning matters re- 
lating to claims or litigation commonly handled on a contingent fee 
basis, nor to the defense of criminal charges in court. 


It is of special importance that the appropriated county funds 
are to be disbursed by the Washington State Bar Association.” 
Nominal registration fees (not in excess of 50 cents) may be re- 
quired of applicants, but no attorney’s fee shall be charged to or 
received from any legal aid client. Attorney’s fees and court costs 
collected from a third party shall become part of the bureau’s 
funds for operating expenses. 





20 See Reginald H. Smith, Interest of the American Bar Association in Legal 
Aid Work (1939) 205 ANNALS 112. No county funds are to be expended for legal aid 
except in accordance with the statute. The statute especially recognizes, however, 
the propriety of legal aid work by lawyers upon their own initiative without public 
financial support. See also Luccock and Kaminoff, A General Review of the Work 
of the 1939 Washington Legislature (1939) 14 WaAsH. L. REv. 181, 194. 
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The Washington statute has the prospect of becoming a land- 
mark in the development of legal aid in this country. It is the 
first statutory effort to guarantee active cooperation by the bar in 
the performance of legal aid in civil cases. The administration of 
public funds by the bar, and not directly by governmental authori- 
ties, may appear preferable to a system of municipal bureaus. Un- 
der such a scheme, there is less danger that political influence will 
hamper the legal aid work, as it has been known to have done 
earlier in the history of legal aid in this country.” 

The British Law Society. — The possible importance of the bar 
associations in future legal aid work in this country makes it inter- 
esting to examine the British experience with the work of the Law 
Society. While many of their problems are, of course, peculiar to 
the British judicial system, the operation of the British poor per- 
sons procedure still remains noteworthy, and its development 
shows certain similarities to some of our more recent trends. 

Though the British Law Society is an entirely voluntary rather 
than an “ integrated ” association, it comprises a considerable ma- 
jority of the practicing solicitors. In 1913 it passed a resolution 
expressing its interest and its willingness to cooperate in measures 
facilitating the access of poor persons to efficient and honest legal 
advice and assistance.” The court rules for poor persons, issued 
in 1914,” came to be utilized after the war, and the government de- 
partment dealing with the procedure was overwhelmed with ap- 
plications. The Council of the Law Society was of the opinion 
that the congestion would disappear if the Law Society and the 
Provincial Law Societies were permitted to assume the complete 
control of the work. A scheme was submitted according to which 





21 SMITH AND BraDWAyY, GROWTH OF LEGAL Am Work IN THE UNITED Srares, 
Bureau of Labor Statistics, Bulletin No. 607 (1936) 136; SmirH, JUSTICE AND THE 
Poor (1924) 186; Brapway, Lecat Ain Bureaus: A MANUAL OF PRACTICE (1935) 
20. 

22 HANDBOOK OF THE LAw Society (1938) 309. 

8 For an excellent discussion of the English rules of 1914 see Maguire, Poverty 
and Civil Litigation (1923) 36 Harv. L. Rev. 361, 391-98; see also GURNEY — 
CHAMPION, JUSTICE AND THE Poor IN ENGLAND (1926) 39 et seg. Professor 
Maguire’s article contains such an exhaustive treatment of the English history of 
legal aid that we may restrict our discussion principally to some of the recent 
developments. 

For a short description of the new British procedure see Cook, Poor Persons 
Procedure (January, 1933) 31 LEGAL Aw Rev. 2. 
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all applications for admittance as a poor person were to be made, 
not to individual solicitors for consideration and report (as had 
been the practice), but to committees appointed by the Lord Chan- 
cellor upon the nomination of the Law Society or of the Provincial 
Law Societies. If a certificate were granted, the committee would 
designate a conducting solicitor and barrister. 

This scheme of organized cooperation by solicitors, suggested by 
the Law Society, was embodied in the new poor persons rules ** 
which have been in effect since 1926. According to the rules, cer- 
tificates are issued by the Law Society or by any Provincial Law 
Society after inquiry by a poor persons committee. The certificate, 
signed by two members of the committee present at the inquiry, 
certifies: 


1. — that the poor person is not worth a sum exceeding £50 (excluding 
wearing apparel, tools of trade and the subject matter of such pro- 
ceedings), or in special circumstances a sum not exceeding £100; 
and 

2.— that the usual income from all sources of the poor person does not 
exceed £2 a week, or in special circumstances a sum not exceeding 
£4 a week; and 


4. — that the poor person has reasonable grounds for taking or defending 
or being a party to such proceedings; and 

5.— the name and address of the solicitor who has been nominated and 
has consented to conduct the proceedings on behalf of the poor 
person.”° 


After filing of the certificate the poor person is not liable for any 
court fees and, unless the court shall otherwise order, no poor per- 
son shall be liable to pay costs to any other party or be entitled 
to receive from any other party any profit costs or charges.”® 


24 RULES OF THE SUPREME Court (Poor PERSONS), (1925) ; STATUTORY RULES 

AND OrpDERS (1925) No. 908, Order XVI, p. 1509. 
L21 

25 Rule 23. 

26 Rule 28, 1. The provision that a poor person is generally not entitled to 
receive profit costs or charges from the adversary was severely criticized by GURNEY 
— CHAMPION, JUSTICE AND THE Poor IN ENGLAND (1926) 11 et seg., on the 
ground that the state could increase its revenue by being repaid the remitted fees 
in all cases in which the poor person won, and that there is no reason why a rich 
man should escape the payment of costs merely because his opponent happens to 
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While no solicitor or counsel is permitted directly to take any 
‘“‘ payment fee profit or reward for the conduct of the proceedings 
or for out-of-pocket or office expenses,” and is guilty of contempt 
of court when doing so, “ the committee may from time to time 
allow such payments of money to be made by the poor person to 
the solicitor in respect of out-of-pocket expenses (not including 
office expenses) as they may consider just.” 7’ 

The British Experience. — Unlike the Washington plan, the 
British system has been active long enough to warrant a judgment 
of its merits. The annual reports of the poor persons committees 
of the Law Society afford realistic insight into the conduct of legal 
aid work by lawyers’ committees, and though some of the data is, 
of course, not typical, they record experience which may prove 
useful for the development of legal aid work in this country. 

The committees almost unanimously report that their work has 
proven successful and that only really deserving people are being 
assisted. Dissentient voices are heard, however, even if very in- 
frequently, and these may merit examination. Thus, for example, 
the difficulty of ascertaining the true financial status of applicants 


be a poor person. The criticism seems sound. The argument usually put forward 
in support of the British solution, “ that it cuts both ways,” seems fallacious. The 
new statute of the State of Washington has accepted the perfectly reasonable solu- 
tion that attorneys’ fees and court costs collected from a third party become part 
of the legal aid bureau’s operation funds. Section 1493 of the New York Civil 
Practice Act awards costs in favor of a person admitted to prosecute or defend as 
a poor person, but provides that “they must be paid over to his attorney when 
collected from the adverse party, and distributed among the attorneys and counsel 
assigned to the poor person, as the court directs.” And counsel fees are awarded 
against the opponent of a successful poor person in continental European countries. 
For an example see § 124 of the German code of civil procedure; insofar as a fee 
has been paid by the state to the poor person’s attorney, the state may recover the 
payment from the unsuccessful rich party. 

However, the unsuccessful adversary of a poor party may under the British rules 
be ordered to pay the out-of-pocket expenses of the poor person, and under special 
circumstances, in addition thereto, costs — including profit costs, but no counsel or 
court fees (Rule 31B) ; see also 3 as to the power of the court to allow payment 
of a special sum if the proceedings have thrown an “ unusual burden” on the 
solicitor acting for the poor person. 

27 Rule 28, I 2,4. The committee may “ require a poor person in a matrimonial 
cause or in any other proceedings, where in the opinion of the Committee the 
special circumstances so require, to deposit with them ... [a sum of money] in 
order to cover the out-of-pocket expenses of the conducting solicitor . . . and if 
such deposit shall in the course of the proceedings be found insufficient such further 
sum ...as the Committee may direct.” [5. 
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is repeatedly referred to as a serious problem in the reports of the 
different committees. A report by the Incorporated Law Society 
of Plymouth states: “ It seems to me that nowadays everybody is 
on the lookout to get things done for nothing, at whose expense is 
quite immaterial. In my opinion applicants very often suppress 
what their means are.” ** Similarly, the reports of the Incorpo- 
rated Society of Swansea and Neath *? which covers a so-called 
“distressed area” claim that applicants deliberately choose to 
adopt this form of procedure rather than obtain the financial as- 
sistance which they could otherwise easily get from parents and 
relatives. The same committee recently went so far as to suggest 
that the solicitors of the district may not be prepared to “ carry on 
any longer with a system which quite obviously operates and acts 
against their own interests and which definitely interferes with 
their efforts to earn their own livelihood.” *° 

Occasionally reference is found in the reports to difficulties en- 
countered with “ cranks.” ** The Llanelly Law Society reported *? 
that “ persistent litigants ” frequently make allegations against 
professional men who have dealt with their case in the past. If 
unsuccessful with their applications, they are left with a suspicion 
that there is a conspiracy against them by members of the local 
committee. The Society, therefore, suggests that this class of cases 
be dealt with by a committee that has no local connections. How- 
ever, the local connections of the committees are undoubtedly an 


28 ANNUAL REPORT OF THE COUNCIL OF THE LAW SOCIETY (1932) I50. 

29 ANN. REPS. (1933) 177, (1938) 170. See also NORTH STAFFORDSHIRE AND D1s- 
TRIcT Law Society, ANN. REP. (1937) 183, reporting the case of a man of about 65 
years of age whose wife had left him some 25 years before. He had not bothered 
about her since, but recently he had heard of the existence of the poor persons’ pro- 
cedure, and it had occurred to him to divorce his wife. 

30 Cf. Macurre, THE LANCE OF JUSTICE (1928) 71 (refuting the suggestion 
that American legal aid societies ever were competitors for the lawyers). SMITH, 
JUSTICE AND THE Poor (1924) 162 et seg.; see also Cobb, When Does a Legal Aid 
Society Compete with the Bar? (July, 1937) 35 LecaL Ar REv. 6. 

31 Of course, such difficulties are not typical of any specific legal aid system, but 
occur under every scheme offering legal services without substantial fees. For a 
description of the experience of the New York Legal Aid Society see MacuiIrE, THE 
LANCE OF JUSTICE (1928) 81. Under the German procedure court clerks have the 
function of drafting without charge poor persons’ applications for legal aid relief. 
“Cranks” occasionally abuse the facilities or “ bombard” the court directly with 
their applications. 

32 ANN. REP. (1935) 178. 
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extremely valuable asset in the great majority of cases. The Brad- 
ford Law Society, for example, mentioned in one of its reports the 
extensive inquiries made independently by the secretary of the 
committee before applications were considered by the committee. 
The secretary was also secretary of the local Charity Organization 
Society and was therefore in close touch with all forms of local 
charitable relief and had reliable sources of information. The 
committee stated that it attaches more importance to these inqui- 
ries, as a rule, than to a personal interrogation of the applicant by 
the committee.** 

The most serious problem encountered in the administration of 
the British poor persons rules seems to have been the difficulty of 
finding a sufficient number of solicitors in London who are willing 
to conduct poor persons cases. While the provincial committees 
now generally report that they are able to secure adequate pro- 
fessional cooperation,** the London committee has issued contrary 
reports for a number of years. In 1934, for instance, only 738 so- 
licitors were on the London rota out of approximately 5300 London 
solicitors.*? Urgent appeals were slightly successful so that the 
number of solicitors on the rota increased to 866 in 1937, but the 
reports of the London committee continue to express the hope that 
further progress will be made.*® 

Additional problems arose because of defects in the rules. For 
example, the poor persons rules are expressly made inapplicable 
to bankruptcy proceedings. The Chester and North Wales In- 
corporated Law Society reports *’ a case in which a poor person in 
an accident case had recovered a judgment, but could not follow 


338 ANN. REP. (1932) 127. 

34 Some of the provincial committees also encountered difficulties in that regard; 
e.g., Bath Law Poor Persons Committee, ANN. REP. (1932) 122; Bradford Incor- 
porated Law Society, ANN. Rep. (1936) 134; Hastings and District Law Society, 
ANN. REP. (1937) 170. 

The Gloucestershire and Wiltshire Incorporated Law Society reported that 
‘some Practitioners in the more remote country districts are unwilling to conduct 
Poor Persons Proceedings, particularly in Divorce, owing to a mistaken idea that 
they themselves lose prestige in so doing.” ANN. REP. (1936) 141. 

35 ANN. REP. (1935) 142; see also ANN. Reps. (1934) 48, (1936) 54. 

36 ANN. REP. (1938) 156. It may be noted that in Scotland the conduct of 
both criminal and civil poor persons work is compulsory. 

37 ANN. REP. (1933) 152; see also Bedfordshire Law Society, ANN. REP. (1936) 
127. 
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it up with bankruptcy proceedings against the defendant, as would 
have been advisable to secure adequate satisfaction.** The re- 
quirement of a preliminary deposit, usually of £5, occasionally 
leads to grave injustice. To be sure, many committees report that 
the applicants have not found it impossible to secure the money.*° 
And the money is demanded only for the purpose of covering the 
so-called ‘‘ out-of-pocket expenses ” and not infrequently a por- 
tion of the deposit which is not used up by the out-of-pocket ex- 
penses is returned to the applicant. Moreover, no funds are avail- 
able to the committees to cover the out-of-pocket expenses of the 
conducting solicitors, since the annual grants made by the British 
Treasury to the Law Society in connection with the poor persons 
work cover only the administration expenditures, z.e., the cost of 
the clerical staff and its equipment.*® Nevertheless, the Berks, 
Bucks and Oxfordshire Incorporated Law Society (Windsor, Eton, 
and Slough) ,** for example, reported that of a total of 27 appli- 
cants in one year six had to be rejected because the applicants were 
unable to find the preliminary deposit. The report states that the 
committee ‘‘ make a practice of never allocating a case to a So- 
licitor until a deposit has been paid.” Ina report by another com- 
mittee,*? mention is made of a case which has been held up “ be- 
cause the applicant cannot find the fare for a witness to attend 
Court.” 

One of the most interesting observations contained in the re- 
ports of the British Law Society committees concerns the attitude 
of the poor persons assisted. To be sure, many reports mention 
the gratitude shown. Frequently, however, it seems that the per- 
sons fail to show any appreciation of the work done by the solici- 
tors. The reports declare that these persons erroneously ** assume 





38 The rules do apply, however, to the issuing of a judgment summons, as this 
remedy is not a “proceeding in bankruptcy.” That remedy, therefore, is widely 
used by poor persons. 

39 Occasionally some outside organization helps to secure the necessary deposit, 
and in one case the Public Assistance Committee of the city of Plymouth supplied 
the money. ANN. REP. (1934) 156. 

40 Ann. REP. (1938) 130-31. The annual grant amounted to £7,000 but was 
increased to £10,000 in 1938 in view of the additional work to be expected from the 
enactment of the Matrimonial Causes Act of 1937. 

41 ANN. REP. (1938) 136. 

42 Monmouthshire Incorporated Law Society, ANN. REP. (1938) 158. 

43 Solicitors are remunerated only for aid in criminal cases. 
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that the solicitors are remunerated for their work in civil cases 
from some state fund or some other source and that the whole 
scheme is a government subsidized concern. When told the truth, 
the applicants, according to the reports, find it hard to believe. 
Some applicants appear to think that the work is a form of public 
assistance and that they are legally entitled to the professional 
services they obtain.** This attitude of many clients may appear 
to the solicitors, and probably is, a sign of extreme ingratitude, in 
view of the very heavy burden which is placed upon the solicitors 
without any compensation.*® The attitude is perhaps indicative, 
however, of a deep-seated and justified feeling that in a democracy 
legal protection must be a matter of right for everybody. This 
feeling really goes to the very root of the problem of legal aid. 
It exemplifies the fundamental issue — that in the final analysis 
legal aid should not be a matter of charity, but a matter of right. 
The British experience with the performance of legal aid work 
directly by the Law Society seems generally favorable. A number 
of the shortcomings of their system can easily be avoided, and 
some are not likely to occur in the United States. The advisability 
of entrusting the work to local committees seems to have been 
demonstrated by the British experience. It would, of course, be 
over-optimistic to expect a complete solution of all legal aid diffi- 
culties in this country solely from an increased activity by the bar 
associations. The work of the British Law Society proves that 
inherent problems of legal aid will not fail to arise even though 
lawyers’ organizations actively participate in the work. The ne- 
cessity of cooperation with social agencies will certainly not disap- 
pear, but may even become more acute. Lawyers’ associations 
might be forced to rely upon social agencies to an even greater 





44 See, e.g., ANN. REPs. (1933) 165; (1934) 131, 161, 164; (1935) 157; (1936) 
127, 133, 136, 137, 149, 163; (1937) 154; (1938) 144, 167. Macuire, THE Lance 
OF JUSTICE (1928) 46, mentions the pathetic gratitude of most legal aid clients in 
this country, but also the even more pathetic suspicion of others. 

45 Under the new Rule 31B, { 3, as adopted in 1934, the court may order the 
other party to pay in addition to out-of-pocket expenses such sum as it thinks fit, if it 
appears to the court that the proceedings were of such length or difficulty as to 
throw an unusual burden on the solicitor acting for the poor person. It seems 
that the courts are still reluctant to apply the provision. ANN. REP. (1938) 118. 
By allowing profit charges, the rule makes it possible to alleviate somewhat the 
unfairness against the conducting solicitor in cases where the poor person has bene- 
fited to a considerable extent. 
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extent than private legal aid societies are at present obliged to do. 
Financial difficulties will remain and it might also remain difficult 
in the metropolitan cities to find a sufficient number of attorneys 
who are willing to conduct poor persons’ cases. Large cities will 
always present the greatest need and also the most serious prob- 
lems for organized legal aid work; intrinsic difficulties caused by 
their social set-up apparently will remain, whether the work is 
carried on by a private charitable society or by a lawyers’ organi- 
zation. 

Scope of the Poor Persons Rules. — The defects in the British 
system as outlined are insignificant by comparison with the much 
more serious shortcoming — that the poor persons rules are limited 
to High Court proceedings. No official machinery for assistance 
by attorneys exists in the county courts which handle the great 
majority of all working-class litigation, or in the police courts. 
Workmen’s compensation and so-called rent restriction cases must 
be taken in the county court. And all other cases which involve 
£100 or less, except divorce, can be tried before the county courts, 
so that normally a poor person’s certificate will not be granted for 
prosecuting them before the High Court. The result is that the 
work of the poor persons committees of the Law Society covers 
only a very small fraction of the litigations of the working class, 
sometimes estimated at less than ro per cent,**® perhaps not much 
more than 24 per cent. 

The majority of matters handled by the poor persons committees 
consist of divorce cases. In 1937, approximately 68 per cent of 
the London applications related to matrimonial matters, and a 
tabulation of the work of all 92 committees functioning in England 
and Wales shows that of 2,065 cases in which poor persons were 
successful during that period, 1,994 were matrimonial causes.** In 
fact, poor persons’ divorces have assumed such proportions that in 


46 See generally GURNEY — CHAMPION, JUSTICE AND THE POOR IN ENGLAND 
(1926) 5, 77 et seqg.; Allen— Jones, Legal Aid for the Poor (1938) 86 L. J. 244; 
Stone, Certain European Legal Aid Offices (1936) 25 Catir. L. REV. 52, 57 et seq. 

A Royal commission on legal aid in civil cases, presided over by Mr. Justice 
Finlay, in 1928 rejected a suggestion to extend the procedure to the county courts, 
stating that it would not be desirable to encourage litigation. 

The Bentham committee fills the gap to a certain extent. See also Something of 
the Struggle to Advance Legal Aid in London (October, 1934) 32 LEGAL AID REV. 6. 

47 ANNUAL REPORT OF THE COUNCIL OF THE LAW SOCIETY (1938) 129-30. 
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1937, €.g., 41 per cent of all divorce cases disposed of were poor 
persons’ cases.** 

Much of the work of the poor persons committees has thus in 
England been associated in the public mind with the so-called 
“cheap, poor man’s divorce.” It seems interesting to compare this 
with the very limited legal aid protection in this country in divorce 
matters. In New York, desertion is called in popular speech the 
‘poor man’s divorce ” due to the practical inability of many poor 
persons to obtain a divorce. There is a traditional reluctance of 
legal aid societies in this country to institute divorce proceedings, 
and until about a decade ago many of the legal aid organizations 
refused to represent poor parties in divorce litigations. More re- 
cently the rigidity of the rule has been weakened. A convention 
of the National Association of Legal Aid Organizations in 1932 
adopted a resolution that legal aid organizations should accept 
divorce cases on behalf of indigent persons, whether plaintiffs or 
defendants, in those instances in which there are “ social reasons 
which appear to make such an action both necessary and desirable 
from the standpoint of the client as well as of the family.”” Thus 
the New York Legal Aid Society handles annulments, divorce or 
separation cases where “‘ justified by sound social policy.” The 
number of divorce cases conducted by the Boston Legal Aid So- 
ciety has increased considerably within the last decades. In 1930, 
approximately one-third of all cases received were domestic rela- 
tions and non-support cases. But in spite of this recent trend, 





48 An even more striking result has occurred in Germany. There the vast 
majority of all divorce cases are disposed of under the poor persons procedure; see 
Weniger, The Profession of the Bar in Germany (1939) 34 Inu. L. REv. 85, 88. The 
French “ assistance judiciaire” also includes a great percentage of divorce cases. 
Even older statistics are to that effect. In 1905, of a total of 104,069 applications 
in civil matters made to the special “ bureaux de I’assistance judiciaire,”’ 29,864 were 
for divorce and 6,100 for separation; see 2 GARSONNET AND CEZAR — Bru, TRAITE DE 
PROCEDURE (1912) 62, n.4. 

Similarly, in Sweden, we find a disproportionate number of cases involving di- 
vorces and other forms of matrimonial dispute. An analysis of the work of the 
legal aid institution of the City of Stockholm in the year 1933 revealed that a vast 
majority of the cases conducted before the courts by that institution fell within 
the general category of “family matters.” Thus, out of the activity of that year 
comprising a total of 1,294 cases, 999 involved family disputes of one sort or an- 
other, 259 were classified as miscellaneous controversies of a civil character, and 23 
fell within the field of criminal cases; see LEGAL AID FOR THE Poor, PUBLICATION OF 
THE LEAGUE OF NATIONS, V. LEGAL (1927) 259. 
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there remains the remarkable difference between the British poor 
persons rules with their predominance of divorce matters and the 
American reluctance to provide legal aid in such cases. 

The Poverty Test. — A significant problem under every system 
of legal aid is that of the poverty test. Shall there be a rigid 
standard or shall it remain flexible? The majority of American 
jurisdictions, including the federal law, have no prescribed stand- 
ard of poverty in their in forma pauperis statutes and leave it to 
the judge to determine when a man is poor.*? Professor Maguire,” 
however, advocates the establishment of some definite standard by 
court rules so as to avoid “ fruitless haggling ”’ over the initial step, 
but he would permit deviation where exceptional circumstances 
are proven. The draft of a poor litigant’s statute prepared by the 
American Bar Association suggests a definite standard by defining 
as poor a person who is not worth more than $500 and not earning 
more than an average income of $25 per week.** The New York 
Civil Practice Act, Section 199, also sets up a rigid standard 
($300). 

In foreign countries flexible poverty tests are generally preva- 
lent. For example, Section 114 of the German code of civil proce- 
dure provides for grant of legal aid relief where a party is “‘ unable 
to pay the expense of litigation without encroaching upon the re- 
sources necessary for the maintenance of himself and his family.” 
This has been interpreted to mean the really necessary subsist- 
ence, not the upkeep of the person’s social status.** The Austrian 


49 For a recent discussion of the flexible standard of the Louisiana in forma 
pauperis statute see Cadwallader, Czvil Suits In Forma Pauperis (1939) 1 La. L. 
REv. 787, 789. 

50 Poverty and Civil Litigation (1923) 36 Harv. L. REV. 361, 386, 399. 

51 See § 3 of the draft, reprinted in SmirH AND BraDWAY, op. cit. supra note 21, 
at 176. The establishment of the hard and fast rule is criticized as being “ but hit 
and miss’ by the New York Bar Association and Welfare Council of New York 
City. REPORT OF THE JOINT COMMITTEE FOR THE STUDY OF LEGAL AID (1928) 106. 

52 Prior to an amendment of 1935 the standard was $100; the rigid requirements 
had been subjected to criticism by the Report cited supra note 51, at 52. See also 
Recent Amendments to In Forma Pauperis Statutes in New York (July, 1935) 33 
LEGAL Ar REV. 3. 

53 See discussions by BAUMBACH, ZIVILPROZESSORDNUNG (1934) 318; 1 STEIN UND 
JONAS, ZIVILPROZESSORDNUNG (1928) 392. Decision of the Hamburg Court of Ap- 
peals, 35 Reports of Decisions of the Courts of Appeals 47 (June 29, 1917). 

Under the German procedure, official certificates issued by a public authority 
(usually the local public welfare board) must accompany the application for legal 
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code of civil procedure, Section 63, contained a similarly indefinite 
standard, but an ordinance of the government attempted to explain 
the standard somewhat more explicitly.°* The fact that the ex- 
pense of the litigation could not be covered by the regular income 
was declared not in itself a ground for legal aid. In Austria ad- 
ministrative agencies were charged with issuing certificates at- 
testing the poor financial condition of applicants. Administrative 
regulations stressed the impossibility of establishing a rigid rule 
because of the necessity in each case to consider questions such 
as whether a person is married or single, whether he has depend- 
ents and whether or not the intended proceedings will be expen- 
sive.’ In general, persons whose income was less than the amount 
exempt from execution were held entitled to obtain legal aid. 
French law likewise adopted a flexible test. By a law of 1851 
‘“ assistance judiciaire ” was accorded to “ indigent ” persons. The 
test was changed in rgor so as to enlarge the scope of persons cov- 
ered. Since that time legal aid is granted to all persons who “ due 
to the insufficiency of their means find themselves faced with the 


aid relief, unless the suit is a suit for support by an illegitimate child against his 
father. The certificates must indicate the occupation of the poor person, his finan- 
cial status and the amount of direct taxes payable by him. The judge determines 
whether the proceedings offer a fair chance of success and it is the judge who makes 
the ultimate decision whether the applicant shall receive legal aid relief. The in- 
vestigation as to the applicant’s financial position, however, is carried on by the 
administrative agency, supplemented as a rule by a certificate of the tax collector’s 
office. Only very special circumstances will permit the judge to re-examine the 
financial status of an applicant, if financial inability is attested by the adminis- 
trative agency. Judges may not dispense with the requirement of a certificate. If 
a certificate is refused by the local administrative agency, the applicant’s only 
remedy is to appeal in an informal manner to the higher administrative agency. 

The method of course presupposes a comprehensive administrative system of 
public welfare. It avoids imposing an excessive burden of administrative work 
upon the judiciary. See Maguire, Poverty and Civil Litigation (1923) 36 Harv. L. 
REv. 361, 389, 394, who argues against burdening judges with the duty of per- 
forming a preliminary scrutiny, as they would thereby be prevented from giving 
their time as completely as possible to strictly judicial work. 

54 BUNDESGESETZBLATT (1926) No. 320, p. 1283, § 15. 

55 Cases have been reported where zm forma pauperis status was granted to 
practicing attorneys-at-law. Possession of real estate was held not necessarily to 
be an objection. See references in KLEIN, SCHAUER UND HERMANN, ZIVILPROZESS- 
ORDNUNG UND JURISDIKTIONSNORM (1934) 445, 461. For general discussions of 
the Austrian system of legal aid see 1 PoLLAK, SYSTEM DES OSTERREICHISCHEN 
ZIVILPROZESSRECHTES (1930) 170 et seg.; WOLFF, GRUNDRISS DES OSTERREICHI- 
SCHEN ZIVILPROZESSRECHTES (1936) 24 et seq. 
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impossibility of exercising their rights in court, either as plaintiffs 
or defendants.” Under this rule, complete poverty is no longer 
required and persons with small means will obtain legal aid if they 
cannot meet the expense of the litigation.”® 

A flexible poverty test existed in Czechoslovakia too. A gov- 
ernment ordinance ™ provided for a very detailed form which had 
to be filled out by applicants when requesting certificates of pov- 
erty from the local authorities. The form included statements 
concerning the age and occupation of dependents, the rent paid (as 
verified by the landlord), etc. An affidavit to be submitted to the 
court required fullest disclosure of the applicant’s real property, 
claims, bank deposits, stocks and bonds, jewelry, household goods, 
personal belongings, social insurance benefits, etc. 

The Hungarian code of civil procedure, Section 112, grants legal 
aid to persons whose income does not exceed the wages of a full- 
time worker prevailing at the applicant’s place of residence. 

As mentioned, the British poor persons rules contain a rigid 
poverty test, covering only persons worth less than £50 — under 
special circumstances less than £100 —, and having a weekly in- 
come of less than £2 —- under special circumstances of less than 
£4. The Law Society committees generally report that their ex- 
perience with the rigid test has been unfavorable. Although the 
inclusion of “ special circumstances ”’ seems to lessen the rigidity 
somewhat, mention of resulting hardship is still made in many re- 
ports. Many deserving cases, it is stated, which are outside but 
near the means limit, have practically no redress at all under the 
existing British scheme because such applicants lack means to pay 
the costs of an ordinary litigation.°* The reports therefore advo- 
cate a more elastic scheme — in particular, methods whereby cer- 
tificates with half court and half counsel’s fees could be granted 
or whereby deposits exceeding the customary amount of £5 could 


56 See 2 GARSONNET AND CEZAR — Bru, TRAITE DE PROCEDURE (1912) 70; 1 Du- 
VERGIER, COLLECTION DES LOIS (1901) 315n.; 3 GLASSON, MOREL ET TIsSIER, PRO- 
CEDURE CIVILE (1929) 176. Roux, L’ASSISTANCE JUDICIAIRE ET SA REFORME (1896) 
39 et seq., recounts the history of the law of 1851. Drafts of the law had suggested 
“ insufficiency of resources ” as the test, but “ indigence ” was made the test of the 
law as originally enacted. 

57 SAMMLUNG DER GESETZE UND VERORDNUNGEN (1936) No. 229. 

58 E.g., ANN. REPS. (1932) 136, (1933) 148; see also GURNEY — CHAMPION, 
JUSTICE AND THE Poor IN ENGLAND (1926) 44, 84. 
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be applied pro rata to court fees, solicitor’s profit charges and coun- 
sel’s fees. 

The British experience raises doubts as to whether a rigid test 
is advisable, though a definite standard with sufficient ad hoc dis- 
cretion might be successful. It also demonstrates the necessity of 
some form of legal service to persons who are above a means test 
but who are unable to pay the ordinary expense of litigation. The 
recent movement for the establishment of so-called legal service 
bureaus in the United States indicates the same need. Creation by 
the organized bar of low cost legal service bureaus is advocated 
in this country because such bureaus would be able to serve a 
large group of persons in the middle income brackets who cannot 
now be served by the legal aid societies since they do not meet the 
poverty standards, but who nevertheless are not in a position to 
pay ordinary attorneys’ fees.* 

Probabalis Causa Litigandi. — Related to the question of the 
poverty test is the sifting of worthy from unworthy claims. Prob- 
lems usually concern the standard to be applied and also the ques- 
tion as to who is to do the sifting. Professor Maguire ™ stresses 
the necessity of separating the “ wheat from the chaff,” but sug- 
gests that the function, being a ministerial task, should not be 
thrust on courts since the latter are unprovided with the necessary 
auxiliary administrative machinery. The present zn forma pau- 
perts statutes of the American jurisdictions leave it to the judges to 
make preliminary inquiries.°° The new statute of the State of 





59 According to §115, {[ 2 of the German code of civil procedure courts may 
grant a pro rata exemption from court costs and attorney’s fees if the party is finan- 
cially able to pay a portion. An amendment of 1933 authorized the courts to exclude 
certain specific fees fully or partly from the exemption in lieu of granting a general 
pro rata exemption. 

60 See Bradway, Low Cost Legal Service Bureaus (1938) 17 N. C. L. REv. 101, 
103, 107; Llewellyn, The Bar’s Troubles, and Poultices — and Cures? (1938) 5 Law 
& CoNTEMP. Pros. 104, at 113, 123; Llewellyn, Legal Service Bureaus (1938) 
19 CHICAGO Bar RECORD 95, 125; ECONOMICS OF THE LEGAL PROFESSION (1938) 108 
et seq. (published by the American Bar Association). 

61 Supra note 23, at 378, 389; see also SMITH AND Brapway, op. cit. supra 
note 21, at 174. 

62 For example, it was decided under the federal zn forma pauperis procedure 
(42 STAT. 666 (1922), 28 U.S. C. § 832 (1934)) that, before permitting an action to 
be prosecuted in forma pauperis, the court should be reasonably satisfied that the 
plaintiff is likely to recover something by his action. Whittle v. St. Louis and 
S. F. Ry., 104 Fed. 286 (C. C. Ark. 1900). A great portion of the preliminary 
investigation, naturally, is concerned with the alleged poverty of the applicant. 
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Washington entrusts the function to the legal aid bureaus which 
are to be set up by the Washington State Bar Association. 

Interesting in this connection is the model statute drawn up by 
the American Bar Association, proposing a preliminary investiga- 
tion at which poor litigants must prove “ reasonable grounds for 
participation in the cause in question ” (draft, Section 3). And 
this question as well as the question of poverty shall be decided by 
a ‘public counselor.” The first draft of the model statute had 
provided that the clerks of the inferior courts should serve as pub- 
lic counselors. A commentary specifically emphasized the impor- 
tance of not clogging the courts with preliminary investigations. 
The second draft reconsidered the question and decided that there 
should be a central authority and a corresponding central respon- 
sibility in each county or district. It therefore suggests that the 
district (county) attorney within whose district (county) the case 
is to be tried should be the public counselor. Court clerks shall 
merely assist in receiving and transmitting applications for relief. 

The “ public counselor ” would assume an important role in 
poor persons’ cases. He would be given large discretionary pow- 
ers. According to Section 4 of the draft, he could, “ for special and 
unusual reasons peculiar to the situation of any applicant, in his 
discretion find that such applicant is a poor litigant although he 
does not comply with the requirements of the preceding section. 
The public counselor may in any case refuse to find that the appli- 
cant is a poor litigant, notwithstanding the fact that he complies or 
appears to comply with the relevant requirements of said preced- 
ing section.” In addition, the public counselor would be given dis- 
cretionary authority to refer applications to a legal aid society or 
to appoint reporting attorneys. 

It may be doubted whether the district attorney is the appropri- 
ate person to handle such matters. Not only would the functions 
be totally different from the customary tasks of district attorneys, 
but it may even appear questionable whether the office of a prose- 
cuting official would be the proper place for performing such semi- 
administrative, semi-judicial work. The fate of a poor person’s 
case might frequently turn on the preliminary decision to be made 
by the district attorney. Moreover, under Section 14 of the draft, 
the district attorney in his capacity as “ public counselor ” would 
administer a “ Poor Litigant’s Fund ” and would have to approve 
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from time to time the necessary fees and expenses of poor per- 
sons’ cases. He might thereby obtain influence over the degree of 
care with which in forma pauperis proceedings can be prosecuted. 
The functions of the district attorney under the draft statute would 
thus require an attitude of judicial impartiality and also an apti- 
tude to draw an equitable balance between legitimate demands of 
justice for the poor and reasonable efforts to prevent raids on the 
public treasury. 

In France, special “‘ bureaux ” were set up to decide whether ap- 
plicants should be granted “ assistance judiciaire.”” The compo- 
sition of the bureaus indicates a recognition of the semi-adminis- 
trative, semi-judicial nature of the decision: each bureau consists 
of one official of the tax office, one representative of the préfet 
and three other members who are taken from the ranks of re- 
tired judges, active or retired avocats (barristers), avoués (so- 
licitors), notaries, sheriffs, and court clerks. These three in- 
dividuals are appointed by the court. In districts having more 
than fifteen avocats, however, one of the three members is ap- 
pointed by the organization of the avocats, another by that of 
the avoués, and only the third is chosen by the tribunal. For 
the appellate courts there are bureaus composed of seven members: 
one official appointed by the tax office, one by the préfecture, 
and five other members. Two of the five are elected by the court, 
two by the conseil de discipline de Vordre des avocats (com- 
mittee of the barristers’ association ), and one by the corresponding 
committee of the solicitors’ association. The bureau attached to 
the highest court (Cour de cassation) also consists of seven mem- 
bers: two representatives of the Ministry of Finance, two members 
appointed by the consezl de discipline de l’ordre des avocats a la 
Cour de cassation, and three members chosen by the court among 
retired members of the court and active or retired avocats and 
law professors. 

The bureaus may hear the parties and may suggest amicable 
settlements. Opponents must be informed of applications against 
them so that they may contest the poverty of the applicant or the 
merits of the case. Decisions of the bureaus are accompanied by 
a statement of reasons only when the application is refused.™ 


63 No reasons are supplied by the Law Society committees under the English poor 
persons’ procedure. The Llanelly Law Society complained that attempts have been 
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They are not subject to appeal by the parties. The procureur 
de la République may, however, refer them to the bureau at- 
tached to the Court of Appeals in order to guarantee uniformity of 
practice. It is the general impression in France that the bureaus 
are rather liberal in their grants of legal aid.* 

Under the English poor persons rules, committees of solicitors 
are charged with the preliminary investigations. The standard of 
the investigations seems to be rather strict. For the percentage 
of success among the cases brought to court is extremely high. In 
its report for 1937 the Law Society stated °° that poor persons were 
successful in 2,065 cases while they were unsuccessful only in 87 
instances. One provincial committee,” referring to the very high 
number of successes, asserted that this ‘‘ speaks well for the care 
with which the committee deals with the applications.” This may 
be true, but the statistics also apparently indicate that doubtful 
cases are eliminated. Financial pressure will always require a 
severe examination. But this inevitably involves the danger of 
leading to some form of discrimination against poor persons. 

The problem of the probabilis causa litigandi test has had a 
rather interesting development in Germany. It has been men- 
tioned *’ that administrative agencies determine the poverty of the 
applicant, while the courts examine the prospects of the intended 
litigation.** Statutory changes in the standard to be applied by the 
made to find out the grounds upon which applications have been refused, with a view 
to evading the rules and lodging a fresh application after some way has been found 
of surmounting the original objection. The Society suggested that it should be 
an “invariable rule that no grounds for the refusal should be given” (ANN. REP. 
(1935) 179). Decisions of German courts refusing legal aid relief, as a rule, must 
contain a brief statement of the reasons. A certain form of appeal can be taken by 
the applicant in case of a refusal (§§ 126, 127 of the code of civil procedure). 

There does not seem to be any valid reason why official or semi-official agencies 
should fail to inform poor persons of the grounds for a refusal. An obligation to 
supply reasons usually guarantees a more careful consideration. 

64 See 2 GARSONNET AND CEZAR — BRU, TRAITE DE PROCEDURE (1912) 66. A good 
discussion of the French system can be found in Roux, L’ASSISTANCE JUDICIARE ET 
SA REFORME (1896). The operation of the bureaus is described on p. 77 et seq. 

For the Belgian law, see LEGAL Alp FoR THE Poor, PUBLICATION OF THE LEAGUE 
oF NaATIons, V. LEGAL (1927) 50 et seq. 

65 ANN. REP. (1938) 130. 

66 Blackwood, Fleetwood and Fylde District Law Society, ANN. REP. (1932) 
126. 

87 Note 53 supra. 

68 Older procedural codes in Germany had given larger powers to administra- 
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courts demonstrate the serious problems which are raised by the 
demands of financial economy. Section 114 of the German code of 
civil procedure, as enacted in 1877, gave a right to legal aid, “ pro- 
vided that the legal proceedings which the person concerned pro- 
poses to take or to defend do not appear to be vexatious or 
“without prospect of success.” After payment of poor persons’ 
attorneys by the state was introduced in 1923, legal aid became a 
serious financial problem. An emergency decree of 1931, moti- 
vated by reasons of public economy, amended the statute. Since 
that time a right to obtain legal aid exists if “‘ the legal proceedings 
which the person proposes to take or defend offer sufficient pros- 
pect of success and do not appear vexatious.” The change from 
the negative to the positive phraseology had the avowed purpose 
of restricting grants of legal aid. Another amendment had the 
same purpose. The term “ vexatious ” was specified: legal pro- 
ceedings shall be considered vexatious also if low probability of 
collecting the claim would induce ordinary litigants to refrain 
from suing or to sue only for a part of the claim.” 

The amendment conferred broad discretion upon the judge. 
His functions are no longer restricted to considering the legal 
merits of a claim, but he must also make a decision as to the eco- 
nomic advisability of bringing suit. Broad powers of preliminary 
investigation are given to the courts. Judges may require appli- 
cants to verify their statements. They shall hear the opponent 
before granting legal aid, unless such procedure appears inexpedi- 


tive bodies. The code of civil procedure for the Kingdom of Hanover, enacted in 
1850, authorized the district attorney to decide applications in certain instances. 

69 No rule against splitting causes of action exists under German law. 

The London committee of the Law Society considered the question whether a 
certificate should be granted notwithstanding the fact that the defendant is a 
“person of straw.” The committee thought that they had no discretion under the 
rules and had to grant a certificate. An amendment of the rules was suggested. 
ANN. REP. (1936) 123. The Supreme Court Rule Committee, however, decided that 
such amendment was unnecessary since in their opinion the rules do confer upon 
the committees a discretion to refuse applications if the committees feel that any 
judgment the applicant might obtain would prove fruitless. ANN. REP. (1937) 139. 
See also supra note 62 as to the scope of investigation under our federal law. 

It may be mentioned that prior to 1933 the Austrian law did not include an ex- 
press probabilis causa litigandi test. An amendment of 1933 provided that legal aid 
be granted only if the proposed proceedings were not obviously vexatious nor without 
chance of success. It was declared vexatious to bring suit in cases where ordinary 
litigants would not do so in view of the low probability of collecting the claim. 
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ent for special reasons. They may conduct investigations if no 
undue delay is caused thereby, may order the production of docu- 
ments and obtain information from government officials. Exami- 
nation of witnesses is permissible only if the facts cannot otherwise 
be clarified sufficiently for deciding the applications, and then not 
under oath. 

Thus, the methods of sifting worthy from unworthy claims vary 
in the various countries. While the need of sifting is uniform, 
particular methods do not seem appropriate everywhere. If the 
trend toward entrusting legal aid work to bar associations con- 
tinues in this country, it will fall upon lawyers’ committees to con- 
duct the necessary preliminary investigations, as is done by the 
British Law Society committees. The necessity of some adminis- 
trative machinery like the French bureaux de lassistance judi- 
ciaire should, however, not be overlooked. The German method 
of practically separating the poverty test from the probabilis 
causa litigandi test on the one hand presupposes a comprehensive 
administrative machinery. On the other hand, it confers investi- 
gatory powers upon the judge to an extent which would hardly 
seem reconcilable with fundamental concepts of Anglo-American 
procedure. Moreover, the conduct of such extensive investiga- 
tions by the same judge who later may preside at the trial seems 
repugnant to our procedural concepts. 

Some preliminary investigation appears necessary, however, 
especially if payment of attorneys out of government funds should 
be extended in this country to civil matters. Cooperation with an 
official referee and some welfare agency may be proper. Or con- 
duct of a preliminary investigation by a court referee might prove 
acceptable. In any event, care should be taken that strictness of 
the investigation does not lead to an undue discrimination against 
poor persons. | 

Compensation of Lawyers. — Uncompensated lawyers suffer a 
degree of hardship under any system. It has therefore been sug- 
gested by one of the British provincial committees ° that quite 
generally some remuneration should be provided for solicitors in 
private law cases. In this country suggestions have sometimes 
been made to provide for payment of attorneys by the govern- 





70 Bridgend District Law Society, ANN. REP. (1938) 140. 
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ment. Discussing specifically the scheme of having paid attorneys 
represent injured workmen in disputed cases before industrial 
accident commissions, Smith and Bradway ™ rejected such a plan 
on the ground that the attorney “ should be independent of and 
not a paid retainer of the tribunal in which he pleads his cases.” 
Extending their discussion beyond the special problem of work- 
men’s compensation, the authors generally opposed the idea of at- 
taching salaried attorneys to every court or tribunal in which indi- 
gent persons have cases. For such a solution would, as Smith and 
Bradway put it, be “ foreign to our conception of safeguarding the 
right of the individual”; it would be “ more in harmony with 
the spirit of our institutions to have one central law office to which 
the less well-to-do persons could go.” The criticism seems sound 
if one really would attempt to organize a system of paid attorneys 
as Smith and Bradway paint it: “an attorney selected by the 
judge, paid by the judge, and subject to discharge by the judge.” 
It may, however, appear possible to separate the specific functions 
of the judiciary from that of paying the attorneys, and an adminis- 
trative agency such as a “‘ Ministry of Justice,” “? not the courts, 
might be entrusted with handling the administrative aspects. 
Though methods may be debatable, the necessity to provide for 
some form of payment is widely recognized. Payment is now pro- 
vided for the conduct of certain types of criminal cases of poor 
litigants in many of the American jurisdictions and also in Eng- 
land. The situation is different with regard to civil cases.* The 
annual British Treasury grants to the Law Society, formerly of 
£7,000, increased to £10,000 in 1938, cover only the cost of the 
clerical staff of the poor persons committees and their equipment. 
Payment of attorneys out of state funds as in Germany, Denmark, 





71 Op. cit. supra note 21, at 53. 

72 European “ Ministries of Justice” exercise many administrative functions 
occasioned by the work of the judiciary. Such work supplements the functions en- 
visaged for a ministry of justice by Cardozo, A Ministry of Justice (1921) 35 Harv. 
L. Rev. 113. Administrative agencies such as the recently created Administrative 
Office of the United States Courts, 53 Stat. 1223 (1939), 28 U.S.C. A. § 445 (Supp. 
1939), might profitably be entrusted with performing such administrative tasks. 

73 For details see SMITH AND BRADWAY, oP. cit. supra note 21, at 28. Some state 
statutes provide for publicly paid lawyers to advise clients and to assist them in 
conducting their cases before industrial accident commissions. See Brapway, THE 
Bar AND PUBLIC RELATIONS (1934) 83. 
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Norway, and Sweden “ naturally presents a serious financial prob- 
lem. Under the German system, payment to attorneys of poor per- 
sons involves a government expenditure of nearly 20 million marks 
a year.” 

Determination of the amount to be paid to poor persons’ attor- 
neys involves practical difficulties. It will be difficult to devise a 
proper standard according to which the work of the attorneys in 
different types of cases can be measured satisfactorily. The prob- 
lem is simplified in countries like Germany in which all attorneys’ 
fees are fixed by statute, in the absence of special arrangements. 
And professional ethics normally forbid attorneys to make agree- 
ments for fees lower than the statutory rates. The statutory rates 
vary according to the amount involved in the litigation and ac- 
cording to the number of distinct procedural steps taken in the 
case. To be sure, poor persons’ attorneys in Germany, paid by the 
state since 1923,”° receive less than these statutory rates (gener- 
ally one-third to two-thirds of them). But the existence of a gen- 
eral scheme of statutory rates offers a standard which can be used 
for determining the amount of a reasonable fee. 

Fixing of attorneys’ fees usually involves the problem of whether 
attorneys should be permitted to collect a fee in addition to the 
fixed rate. In the workmen’s compensation laws, for example, 
in this country there are restrictions on attorneys’ fees. Thus, Sec- 
tion 24 of the New York Law provides that attorney’s fees are not 
enforceable unless approved by the board. The use of any means 
to obtain a larger amount than that fixed by the board has been 
declared improper and unethical,” and the courts will relieve 
workmen from stipulations for fees which have not been approved 


74 See Publication of the League of Nations, cit. supra note 64, at 116, 202, 256. 

75 Weniger, The Profession of the Bar in Germany (1939) 34 ILL. L. REv. 85, 88. 
Prior to 1923 the assigned counsel was not paid any fee. His rights had been re- 
stricted to a claim against the unsuccessful opponent or to the remote possibility of 
collecting a fee from the poor client if the latter should later become wealthy. An 
act of 1919 had given the poor person’s attorney a claim against the state for reim- 
bursement of a part of his actual expenses. Payment of fees was introduced by an 
act of February 15, 1923. Though the rates have gradually been lowered, the rules 
of the 1923 statute have remained practically unchanged. 

76 The description of the German system by Wainhouse, Legal Aid in the Ger- 
man Social Welfare Program (January, 1934) 32 LecAL AD REV. I, 2, is not entirely 
accurate. 

77 Matter of Fisch, 188 App. Div. 528, 177 N. Y. Supp. 338 (1st Dep’t 1919). 
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by the board.” In fact, when awards are made, the referee often 
states before the attorney and the claimant that the claimant need 
pay the attorney only the fixed amount.” 

In Germany, the problem has been regulated generally by the 
Rules of Professional Ethics.*° Attorneys who have been assigned 
by the court as poor persons’ attorneys are forbidden to make any 
agreement as to fees with the poor party. This includes agree- 
ments according to which the poor party promises to pay expenses 
or the balance between the general statutory rates and the official 
rates for poor persons’ attorneys. These violate the Rules of Pro- 
fessional Ethics even if the party declares that he is aware of the 
fact that he is under no legal obligation to make the payment.** 
However, it is permissible to accept payments which are made by 
the poor party entirely voluntarily, with full knowledge that no 
legal obligation exists. It is permissible, moreover, to arrange for 
the payment of a fee for the preparation of legal aid applications, 
payable if the court refuses to grant legal aid relief or fails to as- 
sign the attorney as a poor person’s attorney. In making such ar- 
rangement, the client must be informed expressly that the fee is 
not payable if legal aid relief should be granted and the attorney 
obtain the assignment. 

A possible solution would be government payment of attorneys 
in civil cases of poor persons, but its adoption in this country seems 
unlikely. If it should ever be introduced, provision must be made 
that the fees be fairly reasonable. At the same time care must be 
taken to avoid exploitation of the poor by unscrupulous lawyers. 

Contingency Fees. — The contingent fee system of this country 
has an important bearing upon the matter of legal aid. As men- 
tioned, the recent legal aid statute of the State of Washington pro- 
vides expressly that “no legal aid shall be given concerning 
matters relating to claims or litigation commonly handled on a 
contingent fee basis.”” Legal aid societies also refuse to take such 


78 Bregoff v. Mitchell, 254 App. Div. 263, 4 N. Y. S.(2d) 579 (1st Dep’t 1938). 

79 See Report cited supra note 51, at 68. 

80 See 8§ 41, 43, and 47 of the Rules, as issued in 1935, reprinted in NEUBERT, 
RECHTSANWALTSORDNUNG (1935) 129 et Seq. 

81 Similar rules exist in Sweden. There, too, lawyers for poor persons are not 
entitled to claim compensation from the poor client over and above that granted to 
them by the public Treasury. See LEGAL Amp FoR THE Poor, PUBLICATION OF THE 
LEAGUE oF Nations, V. LEGAL (1927) 248. 
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cases. Thus, as a rule, negligence cases are accepted only when 
they involve very small amounts; poor persons are believed to be 
able to obtain lawyers on a contingency fee basis for cases involv- 
ing large amounts. 

Many countries, however, forbid contingent fees, and the need 
for legal aid is consequently more comprehensive. In England, 
taking contingent fees is not regarded as good professional con- 
duct.** Lawyers charging contingent fees are called “‘ speculative 
solicitors.” Rule 28, paragraph 2, of the poor persons rules pro- 
vides: 


Except as provided by this Order no solicitor or counsel shall take or 
seek to obtain any payment fee profit or reward for the conduct of the 
proceedings or for out-of-pocket or office expenses and any solicitor or 
counsel so doing shall be guilty of contempt of court. 


Still there seems no question that actually quite a number of per- 
sons injured in accidents seek the assistance of ‘“‘ speculative so- 
licitors.”’ *° 

In Germany, too, contingency fees have always been considered 
unethical.** Section 34 of the Rules of Professional Ethics forbids 
the so-called “ quota litis,” 1.e., an agreement according to which 
the attorney is promised a percentage of the money to be collected. 
Similarly, agreements are in principle forbidden which make the 
claim for a fee dependent upon successful completion of the litiga- 
tion. Agreements of such a nature are permissible only in very 
exceptional cases as, for example, in instances where obviously 
only the successful completion of the litigation enables the clients 
to pay areasonable fee. But attorneys are especially admonished, 
when making such exceptional agreements, to avoid creating even 
a suspicion that they have a common interest with the client. 
For such community of interests, it is declared, would be irrecon- 
cilable with the position of the attorney as an “‘ officer of the court.” 
This absence of the contingency fee in Germany increases the 
burden of cases for which legal aid must be provided. In fact, 

82 See GURNEY — CHAMPION, JUSTICE AND THE Poor IN ENGLAND (1926) 80. 

83 Certificates under the High Court poor persons rules are occasionally granted 
in accident cases involving more than £100, but it can be gathered from the reports 
of the British Law Society that the number of such certificates is very limited. 


84 See Weniger, The Profession of the Bar in Germany (1939) 34 Itt. L. REv. 85, 
88. Stone, Certain European Legal Aid Offices (1936) 25 Carr. L. REV. 52, 64. 
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negligence cases constitute a significant percentage of the cases in 
which the services of poor persons’ attorneys are paid by the state. 

We need not mention in detail the many abuses to which clients, 
especially the poor, are subject under our contingency fee system.” 
It is believed by many that abolition of the system would serve to 
elevate the professional standard of the bar, and there seems to be 
considerable justification for the belief. Practical expediency, 
however, stands in the way of reform. Complete abolition of the 
contingency fee would immensely aggravate the problem of legal 
aid for the poor. A better financial basis for legal aid work must 
first be devised. Until that goal is accomplished, strict control 
over contingency fee agreements must serve as a substitute. 


SUGGESTED SCHEMES FOR LEGAL AID 


Finally, a few remarks about general schemes of legal aid and 
its future development seem appropriate. The need for legal aid 
and the urgent necessity of extending its protection are now unl- 
versally recognized. The rather limited use of our 7m forma pau- 
peris statutes is due to an inadequate machinery, not to a lack of 
need.*° 

Our discussion has mentioned various methods of legal aid. The 
work of the British solicitors is different from the handling of legal 
aid matters by the Germany judiciary and also from the functions 
of the special French bureaus. The basic controversy whether 
legal aid should be performed by private organizations or by pub- 
lic bureaus will probably continue to be argued in this country. 
Categorical answers appear rather unwise. It is true that justice 
for the poor is a public function. However, it would be dogmatic 
to assert that private societies should consequently have no place 
in the administration of legal aid. A British Royal Commission 
rejected a state scheme on the ground that it would be destructive 
of the peculiar relationship between solicitor and client, and that 
the substitution therefor of the relationship of a member of the 
public towards a state official would be undesirable.** Our de- 

86 For an example see the Texas statistics mentioned in the author’s article: Some 
Realism about Judicial Statistics (1939) 25 Va. L. REv. 528, 552. See also Report 


cited supra note 51, at 51. 
87 See Allen — Jones, Legal Aid for the Poor (1938) 86 L. J. 244, 245. 
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scription of the German scheme has shown that public legal aid 
may import features which are quite contrary to our concepts of 
procedure. 

The independent private corporation society is sometimes held 
up in this country as the most desirable form of organization.®** It 
seems preferable, however, to allow local conditions to resolve the 
issue. Municipal bureaus may occasionally enjoy a more solid 
financial basis; on the other hand, private bureaus are less subject 
to political influence and to the danger of bureaucratic routine.* 
And questions of form and organization may in the final analysis 
prove not to be the really important issues. 

Two additional schemes may be mentioned in order to round 
out the picture. Labor unions and political parties actively per- 
form legal aid work in some countries. For a number of years the 
Stockholm Association of the Social-Democratic Party cooperated 
with the Stockholm Bar Association in maintaining a bureau of 
legal aid for the poor.*” And though the labor unions of our coun- 
try have not as yet taken it upon themselves actively to perform 
legal aid work in an organized manner, some of the British trade 
unions employ solicitors to give legal advice to their members.** 
Their assistance is largely concerned with workmen’s compensa- 
tion cases. | 

A novel suggestion in the matter of legal aid is a system of in- 
surance. Robert E. Stone *’ reports such suggestions made to him 
independently by two lawyers in Geneva. One suggestion was that 
people in moderate circumstances who are unable to pay lawyers’ 
fees, but who do not want charity, should combine to buy their 
legal advice by group action’ such as is the case in the payment of 
insurance premiums. Rigid control by the state, moderate dues 
and supervision by the universities and bar associations were sug- 
gested to prevent abuses. The other suggestion was inspired by 





88 See Report cited supra note 51, at 102. 

89 See also BRADWAY, LEGAL Aip BurEAUS: A MANUAL OF PRACTICE (1935) 20. 

90 See Publication of the League of Nations, cited supra note 81, at 249. The 
Report contains an excellent description of the interesting Swedish development of 
legal aid (pp. 232-60). Since 1920 a uniform legal aid system subsidized by the state 
exists in Sweden. The legal aid idea originated in Sweden in 1872 on a communal 
basis. Special legal aid bureaus were organized in 1913. 

91 See GURNEY — CHAMPION, JUSTICE AND THE Poor IN ENGLAND (1926) 29. 

92 Stone, Certain European Legal Aid Offices (1936) 25 Catir. L. REv. 52, 60. 
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the work of the British trade unions. It also favored some form 
of cooperative action for providing the middle class with legal as- 
sistance. This, it was declared, would be to the advantage of the 
bar whose business would be increased, and also to that of the in- 
dividual who would receive legal services for which he could pay. 

Both of the suggestions indicate the need for legal assistance to 
the middle class. We have referred ** to the recent movement in 
this country to establish low cost legal service bureaus. It ap- 
pears extremely doubtful, however, whether the insurance idea 
should be coupled with any system of low cost legal service bureaus. 
Organization of private legal insurance would not only meet with 
great practical difficulties, but may not appeal to a sufficiently 
large proportion of the middle class group of the population. For 
the belief is widespread — justifiably or not — that legal need 
arises only on comparatively rare occasions. 

Compulsory social insurance for legal aid deserves more serious 
consideration. It had been proposed in England to make legal aid 
an insurable benefit and to tack it on to the National Health In- 
surance.** The plan was objected to on the ground that it would 
bring into law the medical panel system with all its defects, and 
not the medical hospital system which has proven so successful. 
Moreover, it was feared that such a scheme would not reach the 
poorest of the poor. A Royal Commission in 1928 rejected the 
plan, believing that it would prove unworkable, chiefly because 
the alleged analogy between medical benefit and the proposed le- 
gal benefit does not exist.*® 

It is, of course, impossible to prove whether or not compulsory 
legal aid insurance is workable before a practical experiment has 
been made with sucha plan. The mere fact that England, in spite 
of her comprehensive social insurance legislation, has rejected such 
a plan should not preclude a consideration of the suggestion. Nor 
should the example of continental European countries be conclu- 
sive in the matter. To be sure, the social security systems of Ger- 
many and other countries fail to include legal aid insurance. How- 
ever, these countries possess public systems of governmental 
legal aid, incorporated in their codes of procedure, or created by 





93 Supra note 60. 
9 See GURNEY — CHAMPION, JUSTICE AND THE Poor 1n ENGLAND (1926) ror. 
85 See Allen — Jones, Legal Aid for the Poor (1938) 86 L. J. 244. 


This content downloaded from 178.250.250.21 on Mon, 23 Nov 2015 16:00:14 UTC 
All use subject to JSTOR Terms and Conditions 


974 HARVARD LAW REVIEW [Vol. 53 


special laws as far back as the French law of 1851. Governmental 
legal aid had thus become a well established concept when modern 
social security legislation had its inception in continental coun- 
tries towards the end of the last century. Hence, the absence of 
legal aid insurance in those countries does not argue against such 
schemes. 

Moreover, social legal aid insurance can be better reconciled 
with our procedure than state legal aid controlled by the judiciary. 
Traditional concepts of procedure are likely to be invoked against 
plans to entrust judges with the entire administration of a com- 
prehensive legal aid system including payment of attorneys by the 
state. Such objections could not be raised in the same way against 
a plan of social insurance to provide for the payment of attorneys. 

But will it be wise and fair to introduce legal aid insurance? 
Objections that it would encourage litigation and that the right 
people would not receive the benefits might be met by incorporat- 
ing a probabilis causa litigandi test in the insurance scheme. In 
this regard legal aid insurance would not face greater practical 
difficulties than a scheme of compulsory health insurance. The 
objection might be made that legal needs, apart from mere legal 
advice, arise only on rare occasions while medical needs are more 
or less constant, and that these legal needs are comparatively ex- 
pensive to meet. It might be argued that spreading of the risk 
would therefore be too arbitrary and would be unfair to the con- 
tributors. The argument cannot be answered easily, but the risk 
to be spread might not be much different from the kind of risk in- 
volved in workmen’s compensation cases and in the schemes of 
compulsory accident insurance in continental countries, though it 
is true that all these laws are restricted to certain types of acci- 
dents, z.e., those occurring in the course of employment. The most 
serious objection that a plan of legal aid insurance must face is 
that basically it is a “ shot in the dark.” So little is known about 
the amount of civil litigation and the types of persons actually re- 
quiring legal aid protection by paid attorneys that it will be diffi- 
cult to devise a fair scheme. It is dubious whether a plan would be 
fair which would require contributions from wage earners within 
certain income brackets or generally from persons having certain 
incomes. In case of such selections a large group of persons who 
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most need to be beneficiaries might not be contributors. The need- 
iest could not be among the contributors and contributors of the 
middle income brackets would consider it unfair if part of their 
contributions were used to defray the expenses of the legal needs 
of the very poor. 

Restriction of social legal aid insurance to that group of persons 
which is intended to be served by the low cost legal service bureaus 
might turn out to bea fairer solution. Such a solution would, how- 
ever, largely retain the need for the work of the legal aid societies 
and it might well be claimed that the need of one restricted group 
of persons does not justify the creation of a novel social insurance 
scheme. Low cost legal service bureaus, it might be said, should 
first prove the actual need for legal services to the special group. 
Nevertheless, one might answer that even if at first restricted to 
certain groups of persons, a scheme of social insurance could, of 
course, later be extended to cover larger groups. Moreover, many 
persons who will be among the neediest when the necessity for legal 
protection arises will have acquired rights under a legal aid in- 
surance scheme by prior contributions. 

In conclusion, reference may be made to an aspect of legal aid 
which is elucidated by a comparison of different systems. Very 
frequently litigation is unnecessary and the needs of the poor are 
adequately met if legal advice is given or conciliation is attempted. 
Differences in legal aid methods have an important bearing on the 
availability of advice and conciliation to the poor. Private legal 
aid societies are particularly well equipped in this regard. Com- 
bination in one office of aid in litigation with the giving of legal 
advice is a great advantage of organizations like the New York 
Legal Aid Society. The same is true with respect to the Swedish 
legal aid institutions; it is considered a special advantage of those 
institutions that they act in an advisory capacity and concern 
themselves with attempts to conciliate the parties.°* Other meth- 
ods of legal aid do not offer the same advantage. Systems such as 
the German governmental legal aid scheme separate aid in litiga- 
tion on the one hand, from advice and conciliation on the other. 
Attorneys are paid by the state only for the aid given to the poor 





96 See Publication of the League of Nations, cited supra note 81, at 254 et seq. 
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in litigation. The result is that the position of the poor has always 
been less favorable when only competent advice or conciliation 
was required.*’ 

The English system suffers from a lack of organized machinery 
for conciliation — one of its greatest shortcomings. Advice is 
given in a rather unorganized and inadequate form in so-called 
‘poor man’s lawyer meetings ” under the sponsorship of religious 
institutions, settlements, etc.°* Though the functions of the poor 
persons’ committees of the provincial law societies officially are re- 
stricted to high court litigations, it is reported that advice is fre- 
quently given by them to poor persons in matters outside their 
jurisdiction.” 

Our discussion, we hope, has provided some material to be 
considered in the development of the American system of legal aid. 
The performance of legal aid work by bar associations seems a de- 
sirable solution. On the other hand, disadvantages may accom- 
pany certain of the other solutions, although dogmatic insistence 
on one particular form of organization seems unwise in this im- 
portant matter. Equal justice for the poor actually is one of the 
gravest social and legal problems of our times and extension of 
legal aid protection is urgently required in order to give real life 
to Section 40 of the Magna Carta: 


Nulli vendemus, nulli negabimus, aut differemus, rectum aut justi- 
ciam. 


Sidney B. Jacoby. 


New York Cliry. 





97 For an enumeration of the organizations available see Publication of the League 
of Nations cit. supra note 81, at 431. The more recent development is described 
by Stone in Certain European Legal Aid Offices (1936) 25 Catir. L. REv. 52, 62 
et seq. 

98 See GURNEY — CHAMPION, JUSTICE AND THE Poor IN ENGLAND (1926) 15 et 
seq., 105. 

99 Ann. REPS. (1932) 114; (1933) 493 (1934) 473; (1935) 167; (1936) 113; 
(1938) 120. 
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